UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARVA'Y.GLENN AND
WANDA Y. DICKENS,

Plaintiffs,
V. Civil Action No. 98-1278 (CKK/IJMF)
ANTHONY WILLIAMS, et al.,

Defendants.

MEMORANDUM OPINION
This Title VII caseis before me for discovery pursuant to LCVR 72.2. | herein resolve

Plaintiffs Motion to Compe ("Plains. Mat.").

BACKGROUND

RantiffsMarvaY. Glenn ("Glenn") and Wanda Y . Dickens ("Dickens") both worked for many
years in the Digtrict of Columbia Department of Consumer and Regulatory Affairs ("Department™) until
their resignationsin 1997. Glenn joined the Department in 1969 and was an ingpections supervisor in
the Housing Regulations Divison ("Divison®) from 1984 through 1997. She daimsthat she was
responsible for ingpections in some of the most depressed and dangerous wards in the Didtrict.

Glenn filed complaints againgt the Department with the Equal Employment Opportunity
Commission ("EEOC") in 1989 and 1990. Both complaints resulted in adminidrative settlement
agreements. Even after these agreements were reached, however, Glenn complained of being
overworked and understaffed, especialy given the housing conditionsin her wards. Amended

Complaint ("Am. Compl.") 113. Shefurther contends that less chalenging wards were assgned to



male supervisors. Am. Compl. 1 14. In addition, she clamsthat she was denied the additiona training
that was promised under the settlement agreements. Am. Compl. 15. Findly, Glenn assertsthat the
Divison retdiated againg her by lowering her performance eva uations and denying her any
promotions. Am. Compl. 1 17.

Dickens began working for the Department in 1975 and held various positions during the
course of her employment. Throughout her tenure, she complained of various discriminatory acts and
brought two actions: (1) an EEOC complaint in 1976, and (2) a court complaint in 1983. A 1985
Consent Decree ordered the Department to pay $50,000 for pardegd training and to refrain from any
future discriminatory actions. Am. Compl. §126. Dickens clamsthat the Department paid for two
training courses but refused to pay for any additiond classes, thus preventing her from recelving
certification. Am. Compl. 1 27. She dso clamsthat the Department continued to engagein
discriminatory acts such as detailing her to other postions, assigning her higher job respongibilities
without any promotion or pay increase, refusing to promote her, improperly placing her on "absent
without officid leave' status, placing her on the "reduction-in-force” list, and encouraging other
employees to discriminate againgt her. Am. Compl.  29.

In 1997, the Didtrict of Columbia Financia Respongbility and Management Assstance
Authority ("Control Board") assumed governance of much of the Didrict's adminigration, including the
Department. In August 1997, the Control Board issued a directive to department heads, authorizing
them to terminate unneeded employees without the ordinary procedura hurdles. Plaintiffs were
informed of these new rulesthat effectivdy made them "a will" employees. In light of these events,

Glenn and Dickens resgned, rather than risk termination. Am. Compl. ] 22.



Paintiffs brought thisaction in May 1998. After resolving outstanding service of process issues,
plaintiffs began discovery in earnest in 2001. Defendants have filed a motion for summary judgmernt,
but Judge Kallar-Kotelly has dlowed plaintiffs to await the outcome of the present discovery dispute
before filing their opposition.

DISCUSSION

Faintiffs move to compe production of the following three categories of information:

(1) documents relating to promotions of Department personnd, (2) documents relating to the
assgnment of Department employees to other positions, and (3) document relating to Department-wide
hiring and promotion freezes. Plains. Mot. a 3.

Defendants object primarily on the grounds that the requests are unduly burdensome and overly
broad. They assert that the Department does not maintain documents on assignments or promotions,
and that in order to retrieve this information they would have to review over 1,000 personnd files from
the years 1987 through 1997.

In their opposition, defendants emphasize the digtinction between "disparate impact” and
"digparate trestment” theories, inggting that plaintiffs have asserted only the latter. Thedigtinction is
worth noting. A "digparate trestment” claim is an individual complaint of discrimingtion, wherees a
"digparate impact” clam implies victimization due to discriminatory policies. Here, the complaint
appears to advance individud acts of discrimination committed solely againg the plaintiffs.

It has been established that comparative information concerning an employer's trestment of
individudsis rdevant evidence in an individuad discrimination clam. Such evidence may be used to

congtruct a prima facie case of discrimination. See Minority Employees &t NASA (MEAN) v. Beggs,




723 F.2d 958, 962 (D.C. Cir. 2001). Yet, aswith so many discovery disputesin Title VII cases, this
one boails down to the gppropriate scope of production of information pertaining to non-party
employees a the plaintiffs workplace. | have dedlt with this very issue in the recent case of Pleasants
v. Allbaugh, 208 F.R.D. 7, 12-13 (D.D.C. 2002), in the context of other complaints of discrimination.
See dso Mitchdl v. Nationd R.R. Passenger Corp., 208 F.R.D. 455, 460 (D.D.C. 2002)("[O]ther
clams of discrimination againgt a defendant are discoverable if limited to the same form of
discrimination, limited to the same department or agency where plaintiff worked, and limited to a

reasonable time before and after the discrimination complained of"). In addition, in Childersv. Sater,

No. 97-853, 1998 WL 429849 (D.D.C. 1998), | wrote the following:

[S]eeking information about al discrimination actions filed againg an entire
agency sweepstoo broadly. Such arequest involves cases which have nothing to do
with plaintiff's divison or branch or the supervisors she accuses of discriminatory
conduct and which are, therefore, irrdlevant to plaintiff's action. However, to the extent
that plaintiff seeks information to make her case that there was a persstent "pattern of
discrimination” within her division, that discovery will be permitted to the extent it is
relevant to the dlegations in her complaint.

Id. at *4.
In the case at bar, plaintiffs discovery request seeks production of al documents within
the Department relating to promotions and hiring freezes from 1987-1997. As| dtated in White

v. U.S. Cathalic Conference, No. 97-1253, 1998 WL 429842 at *4 (D.D.C. 1998), not only

must there be a"tempord limitation," but o a"geographic limitation” on the documents
requested. Necessarily, the geographic limitation is the "employing unit.” However, as our
circuit has not clearly defined "employing unit," we seek guidance from our Sster circuits.
Review of the casdaw in these circuits clearly demondtrates thet discovery in Title VII actions

4



may appropriately be limited to employment units, departments, and sections in which there are

employees who are amilarly Stuated to the plaintiff. See Earley v. Champion Internationd

Corp., 907 F.2d 1077 (11™ Cir. 1990)(limiting discovery in Title VIl cases to employing unit);

James v. Newspaper Agency Corp., 591 F.2d 579 (10" Cir. 1979)(limiting discovery in

gender discrimination case to plaintiff's department); Haselhorst v. Wal-Mart Stores, Inc., 163

F.R.D. 10 (D. Kan. 1995)(discovery limited to employing unit); Rodger v. Electronic Data

Sydems, 155 F.R.D. 537 (E.D.N.C. 1994)(appropriate scope of discovery in age

discrimination case was relevant operations divison); Obigulu v. City of Rochester, Dep't of

Law, 166 F.R.D. 293 (W.D.N.Y. 1996)(limiting discovery to specificaly classfied employees
within the department). For the production of documents beyond the employing unit or work

unit, the plaintiffs must show a more particularized need and rdlevance. See Haselhorst v. Wal-

Mart, Inc., 163 F.R.D. at 11.

It gppears rlatively easy to find the gppropriate unit for Glenn, as she worked
exclusvely in the Housing Regulations Divison for the duration of the relevant period. Dickens,
however, is another matter, for the complaint states that she held a variety of positions and does
not specify which of those she held from 1987 through 1997. Accordingly, | will order Ms.
Dickensto specify those divisions she worked for during the time period between 1994 and
1997.

Haintiffs request mugt aso be reasonably limited in time. Childersv. Sater, No. 97-

853, 1998 WL 429849 at *4 (D.D.C. 1998). See dso Rabbinsv. Camden Bd. of Educ.,

105 F.R.D. 49, 61-63 (D.N.J. 1985)(proper scope of discovery seeking other complaints of



discrimination againg defendants are limited in time, type of action complained of or type of
discrimination aleged). Although acts occurring before the relevant statute of limitations period
may dill be admissble to prove aplantiff's timey clam, the request must be reasonably limited.
Courts may exercise discretion in discrimination cases by placing reasonable limits on the time

periods for which discovery must be produced. Obigjulu v. City of Rochester, Dep't of Law,

166 F.R.D. at 296. See eg. Milesv. Boeing Co., 154 F.R.D. 117, 120 (E.D.Pa

1994)(discovery dlowed for aperiod of two years from date of aleged discrimination). For
example, discovery of other discriminatory acts must be rdated in time in order to establish the

inference of Imilar motivation. See Johnson v. The Washington Times, et al., 208 F.R.D. 16,

19 (D.D.C. 2002). As| stated in Johnson, "[s]imilar acts may be admissible as bearing on the

moative with which the organization acted when confronted with asmilar Stuation as Smilar acts
would be admissible if performed with the same intent by an individud.”" 1d.

Here, plaintiffs seek documentsrelating to al other employeesin the Department over a
10-year period. Ten yearsisan inordinate length of time to support plaintiffs pattern of
discrimination theory. Neither Glenn nor Dickens, as it gppears from the face of the complaint,
were employed in the same divison at the Department or supervised by the same agent. In
relaion to both plaintiffs adlegation of discrimination, 1997 seems to be the most determinative
time period. Thus, in order to establish a pattern of discrimination, three yearsis a reasonable
time in which to dlow discovery.

Defendants also raised privacy issuesin their answversto plaintiffs interrogatories, but

these do not figure prominently in their opposition. The parties dready agreed to a protective



order covering the initia release of 25 personnd filesto plantiffs. The parties shall be required
to extend the scope of this order to cover any more files that are produced. In light of sucha

protective order, | find any remaining privacy concerns negligible. See Pleasantsv. Allbaugh,

No. 00-3904, 2002 WL 1034280 (D.D.C. 2002); Wanwright v. WMATA, 163 F.R.D. 391,
397 (D.D.C. 1995). In addition, defendants have indicated their willingness to produce any
documents relating to hiring or promotion freezes, and | shall order them to do so.

An order accompanies this Memorandum Opinion.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARVA'Y.GLENN AND
WANDA Y. DICKENS,

Plaintiffs,
V. Civil Action No. 98-1278 (CKK/IJMF)
ANTHONY WILLIAMS, et al.,

Defendants.

ORDER
This matter is now before me for the resolution of discovery disputes and al dispostive
motions. On April 10, 2002, | heard ord arguments on plaintiffs motion to compd. Paintiffs
motion to compel was stayed on April 26, 2002, pending decision by the Supreme Court in

National R.R. Passenger Corp. v. Morgan, 232 F.3d 1008 (9" Cir. 2001). On June 10,

2002, the Supreme Court issued itsdecision in National R.R. Passenger Corp. v. Morgan, 122

S.Ct. 2061 (2002). It is, therefore, hereby,

ORDERED that the stay is dissolved.

Pursuant to the accompanying Memorandum Opinion, it is aso, hereby,

ORDERED that counse for defendants produce: (1) documents relating to
promotions of Department personnd, (2) documents relating to the assignment of Department
employees to other positions, and (3) documents relating to Department-wide hiring and

promotion freezes. In the case of Glenn, those documents shal be limited to the Housing



Regulations Divison for the time period between 1994 and 1997. Asto Dickens, | order the
plaintiff to specify by September 20, 2002, those divisions she worked for during the time
period between 1994 and 1997. Documents from the Housing Regulations Divison must be
produced within 30 days from the date of this Order. Documents relating to Dickens must be
produced 30 days from the time she specifies the divisons in which she worked.

Furthermore, pursuant to Judge Kollar-Kotelly's order dated December 17, 2001,
plantiffs shdl file their opposition memorandum 21 days after plaintiffs have obtained any and
al documents that defendant has been ordered to produce. The defendants must file their reply
memorandum 14 days theregfter.

Findly, itis, hereby, ORDERED that Plaintiff's Motion to Compel [#113] is

GRANTED in part and DENIED in part.

SO ORDERED.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

DATED:



